Lynn Water and Sewer Commission
Response to
Office of Inspector General
June 2001 Report

The following is the Lynn Water and Sewer Commission (the "Commission") response to the
Massachusetts Office of the Inspector General ("OIG") June 2001 Report on Privatization of
Wastewater Facilities in Lynn, Massachusetts (the "OIG Report") relating to the Commission's
contracting for certain wastewater and combined sewer overflow abatement services (the
"Commission Response™). Attachment 1 to the Commission Response includes a summary of the
procurement processes undertaken by the Commission in connection with its contracting for such
services. The Commission Response sets forth each of the findings of the OIG Report, and provides
the Commission's response thereto. Various documentation supporting the Commission Response
is attached.

Finding 1. The RFP for the East Lynn CSO Project did not promote meaningful competition.

The RFP for the Lynn CSO project promoted meaningful competition to a greater degree
than the standard design-bid-build approach.

In the standard design-bid-build approach a single engineer develops the concept, design and
contract documents. Those documents are released for competitive bids for construction only.
Consequently, the only competition that is introduced is the pricing of a set concept and set design.
In a tight construction market like the Boston area, it is not uncommon in a standard construction
bid to only receive a limited number of competitive construction bids.

In the Lynn CSO procurement, the entire CSO abatement design was opened to the proposal
of innovative ideas and approaches. Thus, the project actually promoted the most meaningful
type of competition possible, the competition of ideas as well as the standard price competition
of construction. This approach to solving water and wastewater problems provides the Commission
with the benefit of true competition in both design and construction. The design/build approach is an
integrated one that utilizes the unique talents of contractors and engineers to ensure that the best
overall approach is proposed for each individual issue.

Finding 1a.  The RFP for the CSO Project did not contain adequate information to
allow proposers to accurately assess the nature and extent of the work necessary to
alleviate combined sewer overflows and flooding.

The East Lynn Combined Sewer Overflow Abatement System Request for Proposals

("CSO RFP") contained adequate information to allow proposers to submit a proposal to meet
the performance guarantees identified in the CSO RFP.
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The Commission has generated or has had generated on its behalf numerous studies and
reports relating to its wastewater collection system. The CSO RFP made such documentation
available to all potential proposers.

Section 2.7 of the CSO RFP provided that the Commission would make all project-related
reference documents available to potential proposers for review and photocopying. Moreover, the
Commission made available two copy machines and staff in order that potential proposers could
photocopy such project-related information.

The list of reference documents made available to potential proposers was as follows:

Reports pertaining to collection system

Discharge Monitoring Reports |

Toxicity Reports and Bio-Accumulation Assessments
Water quality data

Flow monitoring data

Combined Sewer Overflow Facilities Plan: Phase I Report on Screening of
Alternatives (April 1988)

Combined Sewer Overflow Facilities Plan: Interim Report on the Evaluation of
Alternatives (June 1989)

Combined Sewer Overflow Facilities Plan (DRAFT)
Appendices to Phase 2 Report (August 1989)

Combined Sewer Overflow Facilities Plan: Phase 2 Report (March 1990)

Commission Infiltration/Inflow Reduction and Sewer Separation Project
Draft Report of the Limited Flow Gauging Program (November 1990)

Commission Flow Reduction Program Inflow/Infiltration Investigation
Summary and Sewer System Rehabilitation Recommendations (November 1990)

Continuous Flow Monitoring of Sewers of Eastern Avenue Interceptor March -
May 1994

Commission Sewer Map of City of Lynn. County of Essex, Massachusetts
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. City of Lynn, Massachusetts. Lynn Stormwater Drainage System
. Interim Report on Post Construction Flow Reduction Verifications May 12, 1992

In addition, the CSO RFP included a statement that "[t]he Commission will seek to provide
additional information requested by potential proposers." Thus, by making available such project-
related information to potential proposers, the Commission was providing the detailed information
that a potential proposer would require to submit a competitive proposal.

Further, the CSO RFP required a proposer to develop certain design-related information in
connection with the preparation of its proposal. Requiring a proposer to prepare design information
as part of its proposal is not uncommon in a design/build procurement process.

For example, Section 4.4.3 of the CSO RFP required proposers to assess current collection
system conditions as well as future collection system conditions, including summarizing infiltration
and inflow studies and forecasting flows and wasteloads based on information included in the project-
related reference documents. Section 4.4.3 of the CSO RFP is attached hereto as Exhibit A.

The proposers could develop such assessment by analyzing the CSO Facilities Plan which,
along with the flow monitoring data gathered by the Commission, provided a hydraulic model of the
collection system interceptor network within the East Lynn CSO Abatement System project-area and
flow data that defined the quantity of infiltration and inflow which was entering the Commission's
collection system. Such project-related information, combined with Lynn zoning information and
current and projected City population trends, could be used by proposers to design the capacity that
would be required for the East Lynn CSO Abatement System to meet the performance guarantees
set forth in the CSO RFP. It should be noted that the Eynn zoning and population trend information
is public information and, as such, was available through the Lynn Planning Department.

Finding 1b.  Although the stated rationale for the DBO approach was to obtain a
performance guarantee, the RFP did not specify any performance guarantee.

The CSO RFP did contain stated performance guaraniees.

Section 4.2 of the CSO RFP included the following CSO abatement performance guarantees
(the "Performance Guarantees"):

. Tunnel/Pumpback CSO Proposal: Proposers shall provide the necessary
design, construction, and operation and maintenance services to allow for an
underground tunnel constructed within bedrock for storage and an above
ground pump station, and force main for conveyance to the Lynn WWTP.
The System shall be required to demonstrate a maximum of 5 overflows from
outfall 004 and/or 005 every 2 years by July 2001. Outfall 006 must be
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secured by July 2004. The Proposal shall also include additional
improvements in CSO Abatement Controls to minimize combined sewer
overflows by year 10 after the Contract Date.

. Total Sewer Separation Proposal: Proposers shall provide the necessary
design and construction services to allow for zero overflow and reduce and
eventually eliminate street flooding. The Proposal shall focus on separating
the combined sewer system tributary to outfalls 004, 005 and 006 and into
separate stormwater and sanitary systems.

. Alternate CSO Proposal: Proposers may elect to provide a combined sewer
overflow abatement program using a technical approach different than
contained in the other service packages. They System shall provide a
maximum of 5 overflows from outfall 004 and/or 005 every 2 years by July
2004. Outfall 006 must be secured by July 2004. The CSO Abatement
System provided in the Alternate Proposal shall also include additional
improvements in CSO Abatement Controls to minimize combined sewer
overflows by year 10 after the Contract Date.

Each of these Performance Guarantees was approved by the United States Environmental
Protection Agency (the "EPA") and the Massachusetts Department of Environmental Protection (the
"MADEP"} prior to inclusion in the CSO RFP.

Finding 1c.  The two CSO proposals received by the Commission were submitted
by companies owned and controlled by the same corporate entity: Vivendi.

At the time of proposal submission, U.S. Filter and Aqua Alliance Inc. were separate and
distinct companies.

The Commission received two proposals in response to the CSO RFP. One proposal was
submitted by U.S. Filter Operating Services Inc. ("U.S. Filter"), the other by Modern Continental
Construction Co., Inc. ("Modern Continental") and Metcalf & Eddy. At the time of its proposal
submission, Metcalf & Eddy was a subsidiary of Aqua Alliance Inc. ("Aqua Alliance").

U.S. Filter Corporation (the parent of U.S. Filter), which remained as the surviving
corporation of a merger following a tender offer completed April 23, 1999, was a wholly owned
subsidiary of Vivendi, S.A. Aqua Alliance was a separate, Delaware corporation, publicly traded on
the American Stock Exchange. Vivendi, S.A. had an interest in Aqua Alliance as a beneficial holder
of 83% of issued and outstanding shares of Aqua Alliance.
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In further support of the distinctiveness of the two proposers, each proposer executed a
statement of non-collusion in accordance with the terms of the CSO RFP. A copy of each of these
statements is attached hereto as Exhibit B.

Neither Metcalf & Eddy, Aqua Alliance, nor U.S. Filter, nor indeed anyone, could have
possibly known that there would be only two proposals received in response to the CSO RFP right
up until the proposal due date. Further, the pre-proposal conference was attended by representatives
from all major water companies. A copy of the pre-proposal conference attendance sheet and
meeting transcript is attached hereto as Exhibit C. This participation undoubtedly created the real
prospect of intense competition in the minds of the companies that did propose, and such competition
would have been no more intense if the other potential proposers had, in the end, actually submitted
proposals.

Finding 2. U.S. Filter's proposal posed a high level of risk to the Commission.

Finding 2a. The Commission's privatization consultants expressed strong
reservations about risks posed by the U.S. Filter technical proposal.

The reservations sited in the report were taken from transcripts of the clarification phase
of the selection process; resolution of such concerns was addressed during the clarification and
negotiation process.

The risk issues referred to in the OIG Report were raised by the Commission's privatization
consultants during the clarification process conducted with U.S. Filter on August 23, 1999. These
issues were raised to obtain clarification on U.S. Filter's project approach and led to the final design
requirements and risk allocation contained in the executed contract. Foliowing the clarification period,
negotiations between U.S. Filter and the Evaluation Committee took place. It was through this
process that the Commission's privatization consultants were able to resolve the reservations
concerning risk imposed by the U.S. Filter project approach discussed at the August 23, 1999
clarification session, and develop the appropriate design requirements and contract language to
eliminate such risk.

The issues raised by the Commission's consultants were resolved prior to the execution of the
East Lynn Combined Sewer Overflow Abatement System Design, Build and Warrant Contract (the
*CSO Design/Build Contract”) with U.S. Filter. The design criteria and design factors included in
the CSO Design/Build Contract were selected to eliminate combined sewer overflows and provide
the pipe carrying capacity required to convey full development sanitary flows and included the
necessary allowances for infiltration and private inflow.

Appendix 1 of the CSO Design/Build Contract presents the Performance Guarantees that
were established by the Commission for the CSO Abatement System and accepted by U.S. Filter. The
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risks identified during the clarification phase of the procurement process were resolved by
incorporating various design requirements into the CSO Design/Build Contract. U.S. Filter's overall
sewer separation design concept is attached hereto as Exhibit D.

Finding 2b.  The Commission's Evaluation Committee determined that U.S. Filter's
technical approach to CSO abatement was not advantageous to the Commission.

The Evaluation Committee's assessment of U.S Filter's technical proposal referred to in
Finding 2b was made on August 20, 1999 prior to the clarification and negotiation phase of the
procurement process; any concerns raised by the Evaluation Committee were alleviated during
the clarification and negotiation process.

The Evaluation Committee's initial findings were made prior to the August 23, 1999
clarification sessions with U.S. Filter and Modern Continental, and prior to the cost proposal
evaluations and the contract negotiations that were conducted between the Evaluation Committee
and U.S. Filter. Therefore, such findings were preliminary and did not include information obtained
during the clarification and negotiation sessions, or information regarding the cost of the two
proposals. Information obtained during the clarification and negotiation phases led the Commission's
Evaluation Committee to determine that U.S. Filter's proposal was more advantageous than the
proposal submitted to the Commission by Modern Continental. It should also be noted that U.S.
Filter's cost proposal was approximately $30 million less than the proposal submitted by Modern
Continental.

Finding 3. The two price proposals for the East Lynn CSO Project were not comparable.

The two price proposals are comparable; the nature of a design, construction and
operation procurement requires consideration of additional criteria in performing the overall cost
benefit analysis to determine the best value,

The two price proposals are comparable. The nature of the design, construction and
operation procurement provided proposers an opportunity to develop unique approaches to the
project. The Evaluation Committee, therefore, was required to consider additional criteria in the
overall cost benefit analysis to determine the best value for the Commission.

The approaches taken by U.S. Filter and Modern Continental to achieve the required
Performance Guarantees were very different. Determination of the best value for the Commission
required consideration of the price and the technical merit of the differing approaches. The
Evaluation Committee, in recommending to the Chief Procurement Officer the selection of U.S Filter,
evaluated both the technical approach and price proposal of each proposer. U.S. Filter's proposal was
determined to satisfy all of the Performance Guarantees established in the CSO RFP utilizing an
acceptable and proven technical approach. Cambridge, MA has successfully separated its combined
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sewers by constructing new sanitary sewers using the same approach proposed by U.S. Filter. The
Evaluation Committee considered the technical approach and guaranteed fixed construction cost,
which was approximately $30 million lower than Modern Continental's price proposal to accomplish
the same Performance Guarantees, when making its recommendation to award the CSO Design/Build
Contract to U.S. Filter.

Finding 4. U.S. Filter failed to include all of the required sewer separation work in its initial
proposal and attempted to increase its design-build price by more than $8 million to
include the required work.

The Commission did not require total sewer separation in its RFP.

U.S. Filter proposed an Alternate Proposal in response to the CSO RFP. The Alternate
Proposal was to eliminate combined sewer overflows through a program of partial sewer separation.
Such an approach is similar to that which the Comrmission is currently undertaking for its West Lynn
Combined Sewer Abatement Program. U.S. Filter's proposal did not require the separation of all
combined sewers within the project area. It did include, however, all of the work required to meet
the Performance Guarantees.

During contract negotiations, the Commission asked U.S. Filter to provide a cost proposal
to assume full risk to eliminate sanitary sewer connections to the storm water system within the
project area and to totally separate the combined sewer system within the project area. The
$8,348,000 proposed by U.S. Filter was, first and foremost, to take the full risk of illicit connection
detection and elimination. This proposal by U.S. Filter was an enhancement to its initial proposal.

Such enhanced proposal would have shifted the entire risk of illicit connection removal onto U.S.
Filter (even within streets that were currently separated and not part of the project area). Such
proposal also included the performance of additional sewer separation to achieve total sewer
separation. A copy of U.S. Filter's proposal is attached hereto as Exhibit E.

Finding 5. The Commission's contract for the East Lynn CSO Project does not guarantee that
U.S. Filter will eliminate sewer overflows or flooding.

U.S. Filter's proposal guarantees that all of the Performance Guarantees, including
elimination of combined sewer overflows and street flooding control, will be achieved.

U.S. Filter's proposal guarantees that all of the Performance Guarantees, including elimination
of combined sewer overflows, will be achieved. In regard to street flooding, the CSO Design/Build
Contract requires that street flooding be eliminated or reduced at specific locations identified in the
contract. The CSO Design/Build Contract does not require the complete elimination of street
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flooding because by eliminating flooding at one existing location, flooding may be shifted to occur
elsewhere. Modern Continental's street flooding abatement proposal was similar to U.S. Filter's.

Finding 6. The contract warranty terms and liability limitations absolve U.S. Filter from more
responsibility than would a typical, conventional construction contract.

The CSO Design/Build Contract requires U.S. Filter to take far more risk than a
contractor takes in a conventional construction contract.

The CSO Design/Build Contract requires U.S. Filter to design and construct the CSO
Abatement System in accordance with the stated Contract Standards. "Contract Standards" is defined
as:

the most stringent of the standards, terms, conditions, methods,
techniques and practices imposed or required by (1) Applicable Law,
(2) the Design Requirements, (3)the Acceptance Tests and
Inspections,  (4) Performance  Guarantee  (5) Environmental
Guarantees, (6) Prudent Engineering and Construction Practices
(7) Technical Plans, (8)the applicable equipment manufacturers
Specifications, (9) applicable Insurance Requirements, and (10) any
other standard, term, condition or requirement specifically provided
in this Design/Build Contract to be observed by the Company.

Section 5.5 of the CSO Design/Build Contract provides that U.S. Filter bears the sole and
exclusive responsibility and liability for the design and acceptance of the CSO Abatement System, as
well as for meeting the Contract Standards. If U.S. Filter is unable to meet the Outfall Acceptance
Standard, U.S. Filter shall be required to perform any additional Design/Build Work necessary to
meet such standards. The Outfall Acceptance Standards and the definition of "Design/Build Work"
are attached hereto as Exhibit F,

In a typical, conventional public works contract, the contractor is only required to construct
the public work in accordance with the 100% design specifications provided by the contracting
municipality. If, after construction, the public work does not perform as anticipated, the contractor's
only responsibility to the municipality is to show that the public work was constructed in accordance
with such design specifications.

In a design/build arrangement, the contractor is responsible for the design and construction
of the public works. Accordingly, if the public works does not meet the stated performance
requirements, the contractor is responsible for undertaking any additional work necessary to meet
such requirements. U.S. Filter, in the CSO Design/Build Contract, has undertaken such
responsibility.
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Further, U.S. Filter is obligated to warranty that all Design/Build Work it performs conforms
in all respects to the Contract Standards. Such a warranty covers far more than defects and
deficiencies as erroncously indicated in the OIG Report. U.S. Filter is warranting that the CSO
Abatement System will meet all the standards set forth in the Contract Standards definition, including
Applicable Law, the Acceptance Tests and Inspections and the Performance Guarantees.

Finally, the CSO Design/Build Contract provides for a limitation on U.S. Filter's contractual
liability. Section 11.1 of the CSO Design/Build Contract states that:

Notwithstanding anything else in this Design/Build Contract, the
aggregate liability of the Company with respect to (i) defect or
deficiencies in the CSO Abatement System or the Infrastructure
Rehabilitation Project Design/Build Work (including any liability with
respect to unfulfilled warranty obligations relating thereto and liability
related to liquidated or other damages or indemnification obligations
arising from failure to achieve on a timely basis Construction Phase
Substantial Completion, Construction Phase Final Completion or
Outfall Acceptance of any portion of the CSQ Abatement System or
the Infrastructure Rehabilitation Project Design/Build Work which is
included in any particular Construction Phase, including, but not
limited to, fines and penalties related thereto) shall be limited in
amount to the amount of the Construction Phase Performance Bond
which guarantees performance of such Design/Build Work (ii) all
other liability of the Company arising under or in connection with this
Design/Build Contract (whether arising under breach of contract,
tort, strict liability, or any other theory of law or equity) shall not
exceed $25,000,000.

Applying the terms of Section 11.1, U.S. Filter's limit on liability relating to defects and
deficiencies discovered in the CSO Abatement System or Infrastructure Rehabilitation Project
Design/Build Work is equal to 120% of the applicable fixed cost to perform the CSO Abatement
System Design/Build Work related to a particular phase of construction and 100% of the applicable
Infrastructure Rehabilitation Project Design/Build Work. Thus, in relation to the CSO Abatement
System, U.S. Filter's limitation on liability relating to defects and deficiencies of the applicable
Design/Build Work is equal to $54 million.

Although the language of Section 11.1 of the CSO Design/Build Contract does limit the

contractual liability of U.S. Filter, such section also specifically states that certain claims shall not be
included in the calculation of such limitation amount. Subsection 11.1(B) provides that:
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The following matters shall be excluded from the limitations of liability
set forth herein: (i) amounts paid or incurred by or on behalf of the
Company through insurance policies, performance bonds or payment
bonds; (ii) other payments, costs or expenses for which the Company
is reimbursed or compensated by the Commission or a third party
(other than the Guarantor); (iii) amounts paid or incurred in
connection with any claims which should have been covered by
insurance or bonds required to be provided by the Company under the
terms of this Design/Build Contract but which were not so covered
due to the Company's negligent or willful failure to obtain or maintain
such insurance bonds; (iv) amounts in connection with fraud or other
intentional torts; (v) amounts arising from the gross negligence or
willful misconduct of the Company, its employees or agents; (vi)
amounts paid or obligated to indemnify the Commission under the
provisions of this Design/Build Contract; and (vii) amounts paid or
incurred with respect to any claims made directly by third parties
against the Company; and (viii) all costs incurred by the Company in
the performance of the Contract Services.

Under a conventional public works contract, the contractor generally takes no post-
construction performance liability. Accordingly, even though U.S. Filter's contractual liability is
limited, the Commission has far superior performance protection than that found in a conventional
public works contract.

Finding 7. An analysis prepared by Malcolm Pirnie to show that the U.S. Filter design-build price
for the CSO project was lower than competitively bid construction prices was based
on an invalid and misleading cost comparison.

The Commission's approach to comparing U.S. Filter's Price Proposal to the cost
incurred previously on other East Lynn sewer separation contracts provides a more valid basis
for the comparison given the fact that U.S. Filter's approach is vastly different from the approach
utilized by the Commission previously.

It is difficult to accurately compare U.S. Filter's Price Proposal to the cost incurred previously
by the Commission to separate the combined sewers in portions of East Lynn. The difficulty lies in
the fact that U.S. Filter's approach to sewer separation is vastly different than the approach
undertaken by the Commission on previous contracts. Under its contract with the Commission, U.S.
Filter will install new sewers rather than new storm drains. U.S. Filter's proposal is to construct small
diameter sewers to achieve the elimination of combined sewer overflows rather than to install large
storm drains. The large combined sewers that currently exist will be converted to storm drains and
new sanitary sewers will be installed to provide for the sanitary conveyance requirements. For these
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reasons, an accurate comparison can not be performed by comparing U.S. Filter's pipe installation
costs to the cost of installing new pipelines under the previous Commission contracts. For this
reason, the Commission elected to compare the cost to separate an acre of combined sewer area
rather than the cost to install new pipelines. This approach provides a more valid basis for comparing
U.S. Filter's Price Proposal to the work completed to date.

The Commission's cost comparison indicated that the Commission spent an average of
$60,874 per acre to perform sewer separation under contracts SS-1 through SS-6. U.S. Filter's price
proposal represents a cost per acre of $36,149 to eliminate combined sewer overflows. From this
analysis, it was determined that U.S. Filter will eliminate combined sewer overflows for a cost of
approximately 41% less than the average cost per acre incurred under contract $S-1 through $S-6.

Since the cost differential was significant and because it was expected that the cost to install small
sanitary sewers would be less than the cost to install new large storm drains, the Commission
accepted the results of the cost comparison. Using this cost comparison, the Commission determined
that U.S. Filter's technical approach and price proposal was more advantageous than the proposal
submitted by Modern Continental.

A copy of the analysis is attached hereto as Exhibit G.

Finding 8. The Office’s cost estimate indicates that U.S. Filter's $47 million design-build price is
approximately $22 million higher than the cost of similar work performed under
competitively bid contracts.

The OIG's 322 million design-build cost differential is an overstatement because U.S.
Filter's Price Proposal was not increased to $47 million and the unit costs used in Table 7
understate the true cost of constructing U.S. Filter's project.

U.S. Filter's price proposal for sewer separation was $38,835,298. The proposal was
submitted as an alternate proposal in accordance with the RFP. As an alternate proposal, U.S. Filter
proposed to eliminate combined sewer overflows by constructing a partial sewer separation program.

Their sewer separation price also covered the cost to address street flooding problems identified in
the CSO RFP and the identification and removal of all existing sanitary (illicit) connections to the
storm drain system within the streets to be separated. U.S. Filter's price proposal was not increased
to $47 million. U.S. Filter is required to satisfy all of the performance guarantees listed in the CSO
RFP for their original price of $38.8 million.

The unit costs used in Table 7 of the OIG Report are significantly lower than the actual unit
bid prices obtained from similar sewer separation projects. It is not appropriate to utilize the average
unit bid prices calculated by the OIG. The unit bid prices, developed by the OIG from bids obtained
by the Commission under projects SS-1 through SS-6, are not appropriate for such comparison
because the construction work performed under these contracts is not similar to the work proposed
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by U.S. Filter. The small diameter pipelines installed under SS-1 through SS-6 were constructed as
ancillary work to the large drain installation. Therefore, using the unit prices developed by the OIG
to estimate the construction cost of U.S. Filter's proposal would produce a low and inaccurate cost
estimate.

A review of sewer separation projects recently bid in Roxbury/Jamaica Plain area of Boston
and Chelsea confirm that using unit prices for sewer construction in urban areas similar to Lynn result
in higher unit prices which would result in a sewer separation cost similar to U.S. Filter's cost
proposal. The Commission believes that U.S. Filter's cost proposal for sewer separation is appropriate
for pipeline installation in heavy urban areas with ledge, multiple buried utilities and congested
commercial and residential streets.

A copy of the bid tab information taken from the Roxbury/Jamaica Plain and Chelsea projects
is attached hereto is Exhibit H.

Finding 9. Claims made by the Chairman of the éommission and the Mayor that the U.S. Filter
contract would save the Commission more than $400 million were not supported by
the cost estimates and analyses prepared by the Commission's consultants.

The findings of the OIG and the Commission’s CSO Facilities Planning Consultant under
estimated the true savings that the Commission would achieve by eliminating combined sewer
overflows with U.S. Filter's proposal.

The Mayor's $400 million cost savings is based on the total elimination of combined sewer
overflows. The Commission's tunnel/pumpback plan would reduce combined overflows to an average
of four times per year. During the development of the CSO RFP, the EPA informed the Mayor that
the storage pump/back alternative would need to reduce the frequency of combined sewer overflows
from an average of four overflows every year to five overflows every two years. As a result of the
stricter controls, the Mayor required that the CSO RFP include the elimination of combined sewer
overflows within 10 years of contract execution. Therefore, the Mayor's construction cost estimate
for tunnel/pumpback included the construction of a farger tunnel and pump/back facility than
proposed by the Commission's CSO Facilities Planning Consultant to accommodate the increased
level of control (5 overflows every two years). Furthermore, the Mayor's construction cost estimate
included additional work for the tunnel/pumpback alternative to eliminate combined sewer overflows
by year 10. For these reasons, the Mayor's construction and operation and maintenance cost was
much greater than the estimate provided in the CSO Facilities Plan. The Mayor compared U.S.
Filter's price proposal to an estimate of the construction and operation and maintenance cost of a
modified tunnel/pumpback plan that increased the level of control from four overflows per year to
five overflows every two years and eliminated all combined sewer overflows within 10 years
following the start of construction. The Mayor determined that by comparing the present worth cost
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of the revised tunnel/pumpback alternative to the proposal prepared by U.S. Filter the Commission
would save an estimated $400 million.

Finding 10.  The actual cost to the Commission for the East Lynn CSO Project will be far higher
than U.S, Filter's $48 million design-build price.
Finding 10a. U.S. Filter's $48 million design-build price did not include all required
sewer separation work and has already increased to compensate for this omission.

There has been no increase in the fixed 348 million design-build price for U.S. Filter to
meet its contractually required Performance Guarantees. Sewer separation is not required by the
regulatory authorities.

Finding 10b. U.S. Filter's $48 million design-build price does not include the
estimated $16.8 million cost of redirecting private inflow.

The $16.8 million estimate for redirecting private inflow is excessive; currently, the
Commission is only required to remove roof leaders at an estimated total cost of [§4 S0 go0 ].

Field investigations conducted by U.S. Filter have determined that external roof leaders, the
most significant contributor of private inflow, identified during the house-to-house inspections could
be eliminated for $80 per building. An allowance has been provided in the sewer design criteria to
accommodate all other private inflow sources, such as sump pumps, that are currently connected to
the sewer system within the project area. It is believed that the $2,400 per residence estimate is the
cost of redirecting sump pumps from the sewer system. The Commission believes that the U.S. Filter
proposal addresses sump pump flows and does not warrant spending $16.8 million to redirect private
inflow. Currently, the Commission is only required to remove roof leaders at an estimated total cost
of [$4£¢0 ¢ g0]. Further, the removal of private inflow, under either Modern Contmnental's proposal
or U.S. Filter's proposal, was the responsibility of the Commission.

Finding 10¢c. U.S. Filter's $48 million design-build price does not include sewer
rehabilitation.

Proposers were not requested to include sewer rehabilitation in their fixed CSO
abatement price.

The CSO RFP required the proposers to propose per umit cost for performing sewer
rehabilitation work. The sewer rehabilitation project was distinct from the CSO Abatement System.
The CSO Design/Build Contract does not obligate the Commission to have any sewer rehabilitation
work performed by U.S. Filter. With U.S. Filter's approach, less sewer rehabilitation would be
required than the rehabilitation that could have been necessary under the Modern Continental
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proposal. U.S. Filter's Proposal is for the construction of new sewers; therefore, the amount of sewer
rehabilitation that needs to be performed on the existing combined sewers will be less. Rehabilitation
of the combined sewers will only need to be performed to address structural defects. There is no
need to reduce infiltration into the combined sewers that will serve only as drains after project
completion.

Finding 10d. U.S. Filter's $48 million design-build price does not include the cost
of support consultants.

Project oversight is owner's expense; design/build approach reduces such expense.

In any public works project, project oversight is the owner's expense. Such expense is always
in addition to the contractor's cost for constructing the public works. Under a design/build approach,
the contractor is responsible for the design as well as the construction of the public works to meet
the stated Performance Guarantees. The municipality's role is solely to review design and
construction for compliance with the design requirements. Under a conventional public works
procurement the municipality is responsible for approving that the construction of the public works
is in accordance with the municipality's 100% project design. Thus, the municipality's oversight
expense under a design/build approach will be less than under a conventional approach.

Finding 11.  U.S. Filter's unit prices for water main replacement were much higher than competitive
bid prices for stmilar work.

The Commission has negotiated lower, competitive rates for water main replacement by
U.S. Filter; the Commission is not obligated to have U.S. Filter construct the water main
improvements.

Although the unit prices proposed by U.S. Filter for undertaking certain water main
improvements may be higher than other competitively bid prices for similar work, US Filter offered
to reduce such unit prices in consideration of actual known work requests which offer a lower per
unit costs. The Commission has negotiated lower, competitive rates for water main replacement by
U.S. Filter. Additionally it should be noted that the Commission is not obligated to have U.S. Filter
construct the water main improvements.

Finding 12.  The Commission's application for SRF funding for the first phase of the East Lynn
CSO Project contains a construction price that is almost three times the cost of similar
work under competitively bid contracts.

The construction cost for the first phase of the East Lynn CSO Project is not almost three
times the cost of similar work. See responses to Findings 7 and 8.
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The 20-year DBO Wastewater Treatment Plant Contract: Findings

Finding 13.  The two proposals for the DBO wastewater treatment plant contract were submitted
by companies controlied by the same corporate entity: Vivendi.

At the time of proposal submission, U.S. Filter and Aqua Alliance were separate and
distinct companies.

The Commission received two proposals in response to the Commission's Request for
Proposals for Capital Improvements, Operations, Maintenance and Management of the Lynn Regional
Wastewater Treatment Plant (the "Wastewater RFP"). One proposal was submitted by Aqua
Alliance, the other proposal was submitted by U.S. Filter. Aqua Alliance was awarded the
Wastewater Service Contract, and such contract was executed by Aqua Alliance.

U.S. Filter Corporation (the parent of U.S. Filter), which remained as the surviving
corporation of a merger following a tender offer completed April 23, 1999, was a wholly owned
subsidiary of Vivendi, S.A. Aqua Alliance was a separate, Delaware corporation, publicly traded on
the American Stock Exchange. Vivendi, S.A. had an interest in Aqua Alliance as a beneficial holder
of 83% of issued and outstanding shares of Aqua Alliance.

In further support of the distinctiveness of the two proposers, each proposer executed a
statement of non-collusion in accordance with the terms of the Wastewater RFP. A copy of each of
these statements is attached hereto as Exhibit 1.

Neither Aqua Alliance, nor U.S. Filter, nor indeed anyone, could have possibly known that
there would be only two proposals received in response to the Wastewater RFP right up until the
proposal due date. Further, the pre-proposal conference was attended by representatives from all
major water companies. A copy of the pre-proposal conference attendance sheet and meeting
transcript is attached hereto as Exhibit C. This participation undoubtedly created the real prospect
of intense competition in the minds of the companies that did propose, and such competition would
have been no more intense if the other potential proposers had, in the end, actually submitted
proposals.

Finding 14.  Malcolm Pirnie prepared a flawed analysis purporting to show that the 20-year, DBO
contract would cost less than a competitively procured five-year contract for the
wastewater treatment plant contract.

Finding 14a. Malcolm Pirnie's analysis overstated the Commission's costs to show
that the Commission's 1991 contract with U.S. Filter was more costly than the
proposed 20-year contract.
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The cost analysis was only preliminary because given the nature of the assumptions
underlying the analysis and the magnitude of the projected savings, the Evaluation Committee
deemed it to be unnecessary to expend additional resources on refining the study through more
detailed analysis.

The cost analysis conducted by Malcolm Pirnie was intended to be preliminary in nature. If
in fact that level of analysis had resulted in the identification of increased costs, no costs savings, or
even marginal cost savings projections, then a more detailed analysis should have and would have
been conducted. In fact, that was not the case. Utilizing a reasonable cost basis for both the proposed
contract and the continuation of our past and current practices, the Malcolm Pirnie study projected
a cost savings of over $28 million to the Commission, its ratepayers and its membership communities
through the award of the Aqua Alliance contract.

During the O.1.G.'s staff's review of the Malcolm Pirnie cost analysis, two key assumptions
were modified to project a more conservative cost projection. One modification served to increase
the projected cost savings of the 20-year wastewater design/build/operate contract; a second
decreased the overall savings projection, resulting in a net reduction in the projected overall savings
of $4 million. Even after having incorporated the conservative assumptions raised by the O.1.G.'s
staff, the projected present value cost savings of the 20-year contract exceeded $24 million.

Given the nature of the assumptions underlying the analysis and the magnitude of the
projected savings as projected both in the initial Malcolm Pirnie study and after incorporating
conservative assumptions raised by the O.1.G.'s staff, the Evaluation Committee deemed it to be
unnecessary to expend additional resources on refining the study through more detailed analysis.

Additionally, the analysis was not continued further as it was determined (as part of such
analysis) that the 20-year wastewater design/build/operate contract and the competitively procured
five-year contract were not comparable because of significant differences in their scope of work and
underlying risks allocated to the respective firms. For an example of such risks, see response to
Finding 14c.

Finding 14b. The 20-year DBO Contract contains cost adjustment provisions that
could increase the cost to the Commission ratepayers.
Aqua Alliance may be paid an additional fee only for any increase in loadings delivered
to the wastewater treatment plant beyond the contractual baseline amount and due to the
occurrence of an uncontrollable circumstance.

Under the Wastewater Service Contract, the fixed charge component of the base service fee
is an amount to be paid to Aqua Alliance annually for treating influent in the amounts delivered to the
Commission's wastewater treatment plant in accordance with the Influent Parameter Baseline.
"Influent Parameter Baseline” is defined as "the total annual pounds of biological oxygen demand in
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an amount equal to 40,000 pounds per day and total annuals pounds of total suspended solids in an
amount equal to 30,000 pounds per day, plus twenty percent for each loadings category." If the
loadings amounts set forth in the Influent Parameter Baseline are exceeded on an annual basis by
more than 20%, Aqua Alliance is entitled to receive a variable charge for each pound in excess of
such Influent Parameter Baseline. The cost relating to any increase in flow will be borne by Aqua
Alliance, not the rate payers as stated in the OIG Report.

Thus, in order to prevent the Commission from paying for loadings which are not delivered
to the wastewater treatment plant, the Baseline Influent Parameters were set as low as possibie (based
on historical data) taking into consideration that any variable charge paid to Aqua Alliance cannot
exceed 20% of its annual compensation under the contract based on applicable tax law. This
conservative setting of the Baseline Influent Parameters combined with the City of Lynn's being fully
sewered, with minimal fluctuations in its annual loadings, protects the Commission from paying for
loadings which are not delivered to the wastewater treatment plant, and limits the risk of any increase
in the annual service fee paid to Aqua Alliance relating thereto.

Finally, any such variable charge would be due to loadings primarily caused by industrial
discharge. The Commission, through its industrial pre-treatment program, assesses a surcharge for
increased loadings delivered to its collection system. Therefore, such surcharge would compensate
the Commission for any variable charge paid to Aqua Alliance.

The Commission, pursuant to the Wastewater Service Contract, shall bear the risk associated
with the occurrence of any uncontrollable circumstances including any Changes in Law; however,
Aqua Alliance, pursuant to Section 16.2 of the Wastewater Service Contract, shall, when claiming
relief due to the occurrence of an uncontrollable circumstance, provide notice of such uncontrollable
circumstance to the Commission, mitigate the affects of such uncontrollable circumstance and bear
the burden of proof thereof. In addition, Aqua Alliance shall be obligated to bear 5% of the cost of
any uncontrollable circumstance, subject to an annual aggregate limit of $25,000, in order to
incentivize Aqua Alliance to minimize the affects of any uncontrollable circumstance on the
Commission. Moreover, subsection 16.2(F) of the Wastewater Service Contract establishes an
uncontroflable costs stabilization fund to provide additional mitigation of the impact of an
uncontrollable circumstance. A copy of subsection 16.2(F) is attached hereto as Exhibit J.

The OIG Report correctly identifies Upset and Excessive Influent as uncontrollable
circumstance events. Upset is defined by reference to the Clean Water Act. 40 CFR § 122.41(n)
promulgated under the Clean Water Act defines Upset as "an exceptional incident in which there is
unintentional and temporary noncompliance with technelogy based permit effluent limitations because
of factors beyond the reasonable control of the permittee.” Excessive Influent is defined as "(1) Toxic
Substances, (2) Regulated Substances, (3) System Influent in excess of the Actual Plant Performance
Capability, (4) Unacceptable Septage, and (5) Unacceptable Grease." A copy of Appendix 2 which
sets forth the definition of Actual Plant Performance Capability, is attached hereto as Exhibit K. Such
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% events do not commonly occur at the Wastewater Treatment Plant, and thus such relief would be
o remote.

Further, the OIG Report fails to identify the stringent requirements that must be met by Aqua
Alliance in order to receive such uncontrollable circumstance relief.

Section 8.9 of the Wastewater Service Contract provides that:

The occurrence of an Upset or the receipt of Excessive Influent shall
not be considered to be an Uncontrollable Circumstance, and the
Company shall not be entitled to relief from a Performance Guarantee
due to the occurrence of an Upset or receipt of Excessive Influent,
unless the Company affirmatively demonstrates through properly
signed, contemporaneous operating logs, or other relevant evidence
that:

e an Upset actually occurred or Excessive
Influent was actually received;

(2) the Company submitted notice thereof as
required in compliance with Applicable Law;

(3)  the Company complied with any remedial
meeasures required under Applicable Law and appropriate mitigating

a measures required under Section 16.2;

(4)  any failure by the Company to properly operate
the Managed Assets in accordance with the Contract Standards did
not cause the Upset or receipt of Excessive Influent; and

&) the occurrence or receipt thereof could not
have been prevented by the exercise of reasonable efforts consistent
with Prudent Industry Practice on the part of the Company.

Thus, it does not appear likely that Aqua Alliance will be receiving future cost increases due
to the occurrence of an Upset or the receipt of Excessive Influent. Any additional compensation paid
due to the occurrence of an uncontrollable circumstance, however, is limited solely to the occurrence
of the specific event.

Finding 14c. A contract based on U.S. Filter's 1996 proposal would have resulted
in lower costs to ratepayers than U.S. Filter's 20-year DBO contract. Aqua
Alliance is taking far greater risks under the DBO contract than the short-term
contract.

It is not appropriate to make such cost comparison because of significant differences in risk
allocation. The risk assumed by Aqua Alliance under the Wastewater Service Contract is far greater
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than the risk assumed by U.S. Filter under its 1996 proposal. For example, under the Wastewater
Service Contract, Aqua Alliance, for its fixed service fee, is responsible for performing all repairs and
replacements to the Wastewater Treatment Plant and related assets for the term of the contract. The
only improvements required to be undertaken by the Commission are those related to the occurrence
of uncontrollable circumstances or voluntarily elected by the Commission. Thus, if there is never an
uncontrollable circumstance event which causes the need for any improvements or if the Commission
never elects to voluntarily have Aqua Alliance undertake any improvements, the Commission shall
only be obligated to pay Aqua Alliance the annual service fee. For such fee, Aqua Alliance shall
undertake all repairs and replacements for the term of the agreement.

In addition the Wastewater Service Contract also requires Aqua Alliance to:

. meet enhanced performance guarantees and pay liquidated damages for failure
to meet such standards

. implement all operational -modifications and undertake all capital
improvements, at its cost, necessary to comply with applicable law

. implement all operational modifications and undertake all capital
improvements, at its cost, necessary to meet such enhanced performance
guarantees

. take the full risk of off-site disposal of ash residue generated at the sludge
incinerator if the ash landfill does not receive a permit for expansion

. design, construct and guarantee the performance of all capital improvements
for a fixed price

. share in the cost of uncontrollable circumstances

. take the employee attrition risk

Each of these provisions in the Wastewater Service Contract is a risk that is found in long-
term design/build/operate contracts, and is not typically included in short-term contracts. Therefore,
by entering into such contractual arrangement, the Commission shifted risk to Aqua Alliance that
would generally be the Commission's responsibility under a short-term operating contract, as the
owner of the wastewater treatment plant.

Finding 15.  Although the 20-year DBO contract may produce cost savings for U.S. Filter from
reduced flows to the plant, ratepayers will not benefit from those savings.
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The Wastewater Service Contract includes a provision for the renegotiation of the service
Jfee based on a reduction in flows and loadings. The Commission's structuring of the annual
service fee complies with applicable tax law.

The extent to which the Commission may structure the Wastewater Service Contract to
address flow and water quality changes is limited by Internal Revenue Service Revenue Procedure
97-13. The compensation to be paid a private vendor for management of a municipal asset which has
been financed with tax-exempt municipal bonds is governed by IRS Revenue Procedure 97-13.

IRS Revenue Procedure 97-13 provides that a municipality may enter into a 20-year
contractual relationship with a private vendor for the operation of its wastewater treatment plant
which has been financed through the issuance of tax-exempt municipal bonds so long as 80% of the
annual compensation to be paid the private vendor is fixed. The remaining 20% may be paid on a per
unit basis.

Any credits from Aqua Alliance for loadings delivered to the Wastewater Treatment Plant in
amounts less than the Baseline Influent Parameters would jeopardize such fixed fee arrangement, and
the tax-exempt status of any Commission bonds. If the Commission did not structure the
Wastewater Service Contract in accordance with the requirements of IRS Revenue Procedure 97-13,
the Commission's outstanding bonds could be deemed taxable. Thus, to structure the Wastewater
Service Contract as suggested by the OIG would subject the Commission's ratepayers to far greater
costs, in particular paying a taxable interest rate on its outstanding and future wastewater system
bonds. A copy of IRS Revenue Procedure 97-13 is attached hereto as Exhibit L.

The Wastewater Service Contract, however, does anticipate that it may be necessary to
negotiate the service fee based on a reduction in flow. Section 14.15 of the Wastewater Service
Contract, provides that if there is a material reduction in flows and loadings delivered to the
wastewater treatment plant, the parties will renegotiate a corresponding reduction in the annual
service fee. Section 14.15 of the Wastewater Service Contract is attached hereto as Exhibit M.

Finding 16.  Although the 20-year DBO contract will likely produce cost savings for U.S. Filter
resulting from staff reductions, ratepayers will not benefit from those savings.

Aqua Alliance takes the full risk of the occurrence of any staff reductions. Aqua Alliance
provided a competitive proposal price based on its staffing expectations.

The Special Legislation which was enacted to authorize the Commission to undertake these
procurements provides that the company awarded any contract thereunder shall provide job security
to the employees operating the Commission's Wastewater Treatment Plant. Section 5 of the Special
Act provides:
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™

Notwithstanding any other provisions of this act, it shall be a
mandatory term of any request for proposals issued by the commission
and of any contract entered into by the commission with any party
regarding the subject matter of this act that any party that has entered
into a contract pursuant to said terms with the commission, shall
require, in order to maintain stable and productive labor relations and
to avoid interruption of the operation of the water and wastewater
treatment plants and to preserve the health, safety and environmental
conditions of residents of the city of Lynn and surrounding
communities, that any and all employees, except the plant manager
and assistant plant manager at the water and wastewater treatment
plants, as applicable, hereinafter referred to as plant employees,
working on the operation and maintenance of the water and
wastewater treatment plants be offered employment by any party
entering into a contract with the commission for the operation and
maintenance of said water and wastewater plants, and further, that any
party entering into said contract shall employ all plant employees
employed at the water and wastewater treatment plants as of the date
of execution of said contract and continue such employment
throughout the term of said contract, unless any such employee
voluntarily leaves the employ of said party or is terminated for just
cause by said party. Furthermore, any party entering into said
contract with the commission shall provide a salary and benefits
package to all plant employees which is comparable to the salary and
benefits package provided to such employees by their previous
employer. Moreover, said party shall adopt all terms and conditions
of employment provided by the last applicable collective bargaining
agreement ncgotiated between the labor organization representing
such plant employees, if any, and the applicable employer who has
most recently employed such plant employees prior to entering into
any contract pursuant to this act and shall continue to recognize such
terms and conditions of employment until a collective bargaining
agreement has been executed between the labor organization
representing such plant employees and said party. Said party shall
furthermore agree to meet its legal obligations, including bargaining
in good faith, with regard to any labor organization representing plant
employees engaged in the operation and maintenance of the water and
wastewater treatment plants described herein. Notwithstanding any
other provision of this act, any proposal or contract submitted to the
commission regarding the subject matter of this act not complying
with the above terms, shall be disqualified from further consideration
by the commission.
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A copy of the Special Act is attached as Exhibit N.

In support of this provision of the Special Act, the Wastewater RFP included, as a mandatory
term, the requirement that the selected proposer meet the employment terms contained in the Special
Act. Section 5.1 of the Wastewater Service Contract contractually binds Aqua Alliance to such
provisions of the Special Act. Further, Section 6.7 of the Wastewater Service Contract provides that
Aqua Alliance bears the risk that the MADEP will approve any reduction in plant staff.

In submitting its proposal, Aqua Alliance assumed a certain staffing level which was less than
the then current level of plant staffing. Based on the provisions of the Special Act and the need to
receive MADEP approval for any staff reductions, Aqua Alliance is not necessarily assured that it will
be able to reduce staffing to the level upon which it based its proposal. Thus, Aqua Alliance bears
the full risk that employees will voluntarily leave its employ as well as the risk that the MADEP wili
approve any staffing reductions. Accordingly, in that Aqua Alliance is performing its obligations
under the Wastewater Service Contract for its proposéd service fee, and such fee cannot be increased
if employees do not voluntarily leave its employ or the MADEP does not approve any staff reduction,
it is only fair that Aqua Alliance receive the benefit of any staff reductions.

Finding 17. The Commission failed to exercise control over its expenditures for privatization
consultants, which mounted to more than $3 million over three years.

Finding 17a. Malcolm Pirnie's $56,168 general engineering services contract
evolved into a lucrative, sole-source privatization consulting services contract worth
more than $1.6 million.

Malcolm Pirnie, as the Commission's Engineer of Record, provided engineering services
to the Commission in connection with the Commission's long-term wastewater privatization
project and CSO design/build project.

Malcolm Pirnie was retained by the Commission as its Engineer of Record in February of
1998. As the Commission's Engineer of Record, Maicolm Pirnie performed numerous general
engineering assignments, including assisting the Commission with the development and negotiation
of its long-term wastewater privatization project and its CSO design/build procurement. The
Commission's agreement with Malcolm Pirnie was amended by the Commission to include the
additional engineering services necessary to successfully complete the Commission's proposed long-
term wastewater privatization and the CSO design/build transactions.

Malcolm Pirnie through the course of its providing engineering services to the Commission,
provided the Commission with detailed monthly invoices. Such invoices included a description of the
specific tasks performed, the hours associated with the performance of such tasks and any
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disbursements incurred in connection therewith. All such engineering services were performed under
the direction of the Commission's Executive Director and Chief Engineer.

Finding 17b. The hourly rates Malcolm Pirnie charged for privatization consulting
services were substantially higher than the rates Malcolm Pirnie had proposed for the
competitively procured general engineering services contract.

Malcolm Pirnie's hourly rates are in accordance with the 1998 amendment to its
agreement.

Malcolm Pirnie's agreement for engineering services with the Commission was amended in
November of 1998. Such amendment increased the hourly rates included in its original contract.
Malcolm Pirnie has not received any subsequent increases in its hourly rates.

Finding 17¢. The Commission's open-ended agreement with Hawkins, Delafield &
Wood cost ratepayers more than $1.5 million over the first three years.

Legal fees paid to Hawkins, Delafield & Wood were incurred in connection with three
Comumission projects — water, wastewater and CSO.

The Commission had originally planned to enter into long-term privatization arrangements
for the operation of its wastewater treatment plant and water treatment plant as well as the design
and construction of a CSO abatement system. Subsequently, the Commission determined not to
pursue the water treatment plant transaction. Thus, the legal services performed by Hawkins,
Delaficld & Wood included representation of the Commission in three major projects: the long-term
privatization of the Commission’s water treatment plant, the long-term privatization of the
Commission's wastewater treatment plant, and the design/build of a CSO abatement system.

The legal services performed by Hawkins, Delafield & Wood were undertaken under the
direction of the Commission staff. Throughout its representation of the Commission, Hawkins,
Delafield & Wood's estimated budgets for legal services were prepared and discussed with such
Commission staff.

Hawkins, Delafield & Wood provided the Commission with detailed monthly invoices that
set forth the hours billed, services performed and expenses incurred. The Commission staff reviewed
such invoices and routinely requested further explanation for various costs and expenses as necessary.

Finally, it should be noted that under the applicable procurement law, Massachusetts General
Law Chapter 30B, the Commission is not required to conduct a procurement to retain legal counsel.
Thus, the selection of Hawkins, Delafield & Wood, on a sole source basis, was in accordance with
the requirements of Chapter 30B.
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Finding 17d. After the Office requested documentation, Hawkins, Delafield &
Wood acknowledged that $3,295 in travel expenses reimbursed by the Commission
had been billed in error.

The Commission has been credited for all inadvertent charges.

In its response to the OIG's request for documentation relating to its legal representation of
the Commission, Hawkins, Delafield & Wood acknowledged that certain fravel expenses were
inadvertently charged to the Commission. Hawkins, Delafield & Wood, however, informed the OIG
that $1,300 of such inadvertent charges were discovered in a 2000 fourth quarter review of
Commission invoices. The Commission Executive Director and Director of Administration were
informed of the results of such review. Hawkins, Delafield & Wood credited the Commission the
$1,300 of inadvertent charges on its following bill.

As a result of the discovery of inadvertent charges in its 2000 fourth quarter review, the
Comrmission requested that Hawkins, Delafield & Wood provide supporting documentation for future
billed travel expenses.

All inadvertent charges identified in the OIG Report have been credited to the Commission.
It should be noted that the inadvertent charges credited to the Commission equal less than 0.20
percent of the total amount of the legal expenses billed.

Finding 17¢. The Commission reimbursed Hawkins, Delafield & Wood for $4,697
in undocumented travel and meal expenses that cannot be verified.

Documentation was provided prior to reimbursement for Commission-related travel
expenses.

Hawkins, Delafield & Wood informed the OIG in response to its request for documentation
relating to its legal retainer agreement with the Commission, that certain receipts for travel expenses
incurred in connection with its representation of the Commission were "misfiled or misplaced”, and
therefore could not be provided. Such costs were incurred in connection with Commission-related
business, and receipts were provided prior to reimbursement.

It should be noted that the amount of travel expenses for which Hawkins, Delafield & Wood
could not locate actual receipts equals less than 0.29 percent of the total amount of legal expenses
billed. '

Finding 18.  Costs incurred for privatization consultants produced pressure on the Commission to
enter into the DBO contracts regardless of whether they represented good deals for
the ratepayers.
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The Commission did not seek any transaction cost reimbursement.

The OIG Report correctly states that the Wastewater RFP and CSO RFP included provisions
requiring the selected proposers to reimburse the Commission for transaction-related costs. Such
report, however, fails to indicate that the Commission did not seek such reimbursement from either
of the selected proposers.

Finally, the amount expended by the Commission on such transactions should be compared
and the expenditures for engineering and legal services incurred by the Commission on projects
authorized in recent years on both a total amount and a percentage of project costs basis, including
the sludge dryer ($1.2 million, 20%), Sewer Separation Contract-7 and Sewer Separation Contract-8
($2.3 million, 10%), and Sewer Separation Contract-4, Sewer Separation Contract-5 and Sewer
Separation Contract-6 ($2 million, 13%), and the total amount paid to individual consulting firms.
These expenditures are all generally in line with industry standards for projected-related legal and
engineering services of 12% to 15% and the MADEP's acceptable range of transaction costs.

It should be noted that the transaction-related project costs amounted to approximately 1.3
percent of the total value of these two transactions. The industry standard for such projects ranges
from 1% to 3%.
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ATTACHMENT 1

The following is a summary of the procurement processes undertaken by the Lynn Water and
Sewer Commission (the "Commission") in relation to the Commission's Request for Proposals for the
East Lynn CSO Abatement System (the "CSO RFP") and Request for Proposals for Capital
Improvements, Operations, Maintenance and Management of the Lynn Regional Wastewater
Treatment Plant (the "Wastewater RFP").

CSO Facilities Plan and Consent Decree

On November 2, 1987 the Commission entered into a multi-phased consent decree with the
United States District Court to implement the recommendations contained in the Facilities Plan (the
"Consent Decree™). The U.S. Department of Justice, the U.S. Environmental Protection Agency, and
the Massachusetts Department of Environmental Protection are all parties to the Consent Decree.
In March of 1990, the Commission developed a Combined Sewer Overflow Facilities Plan Phase 2
Report that presented recommendations that the Commission could implement to abate such
combined sewer overflows (the "Facilities Plan"). The final phase of the Consent Decree is to
construct a Combined Sewers overflow abatement system for Kings Beach (Combined Sewer
overflow outfall 006) and the inner harbor (Combined Sewers overflow outfalls 004 and 005).

The Commission determined that it is in its best interest to implement such final phase of the
Consent Decree through a contract with a private entity whereby such entity shall be responsible for
designing, building and warranting a system to provide a combined sewers overflow abatement
system for the Commission's collection system tributary to combined sewers overflow outfalls 004,
005, and 006 located in the eastern portion of the City (the "CSO Abatement System™). The Facilities
Plan and the Consent Decree were modified to inciude the design and construction of the CSO
Abatement System. The Commission also determined that it was in its best interest to have such
private entity design, build and warrant improvements to the Commission's Collection System and
water distribution system as part of this project (the "Infracstructual Rehabilitation Project™).

Wastewater Treatment Plant Efficiency Report

In late 1996, the Commission retained Camp, Dresser & McKee to prepare a study setting
forth various alternatives relating to the operation of the Lynn Regional Wastewater Treatment Plant
and related assets (the "Plant") (the "Efficiency Study"). Camp, Dresser & McKee is a nationally
recognized consulting engineering firm which has had extensive experience preparing such reports,
and was procured by the Commission to prepare such study. At such time, Camp, Dresser & McKee
was also the Commission's Engineer of Record.
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Such alternatives included:

Public Operation

Short-Term Contract Operation

Long-Term Operation and Maintenance Contract
Long-Term Lease

Asset Sale

In the Efficiency Study, Camp, Dresser and McKee recommended that the Commission's
wastewater treatment plant be operated pursuant to a long-term (20-year) operation and maintenance
contract which includes the design and construction of capital improvements.

After due consideration, on September 22, 1997, the Commission elected to implement the
recommendation for a long-term operating agreement (20 years), and the design and construction of
certain capital improvements under a design/build/operate delivery method.

Procurement Team

Subsequent to the Commission's decision to enter into a design/build arrangement for its East
Lynn CSO Abatement Project and long-term contractual arrangement for operation of the Plant, the
Commission selected its team of consultants to assist the Commission with the procurement process.

Legal

The Commission retained Hawkins, Delafield & Wood as its special legal counsel for this
procurement. Hawkins, Delafield & Wood is a nationally recognized firm that focuses, among other
practice areas, on assisting municipal governments in entering into long-term design/build/operate
agreements for water and wastewater services.

Technical

Malcolm Pirnie Inc. was selected as the Commission's Engineer of Record on November 9,
1998, and, in such role, acted as the primary technical advisor to the Commission throughout the
procurement process. Prior to the selection of Malcolm Pirnie Inc. as the Commission's Engineer of
Record, Camp, Dresser & McKee acted as the primary technical advisor for this procurement.

Special Legislation

In order for the Commission to enter into such agreements, the adoption of special legislation
by the Massachusetts Legislature was required (the "Special Legislation"). This Special Legislation
exempts the Commission from certain competitive bidding procurement laws and provides specific
authorization for design/build/operate procurements to be taken by the Commission. In the fall of
1997, Hawkins, Delafield & Wood drafted the Special Legislation for the Commission. The Special
Legislation was modeled after similar special acts adopted for the Cities of Taunton and Gardner, and
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the Springfield Water and Sewer Commission. On November 17, 1997, the Commission approved
the Special Legislation, and forwarded it to the Lynn City Council for its approval. On July 7, 1998,
the City Council approved the Special Legislation, and forwarded it to the Massachusetts Legislature.

During Legislative Committee hearings, the Office of Inspector General raised certain
concerns in regard to specific language included in the Special Legislation. The Commission
discussed such concerns with Fran Brown and Janet Werkman of the Inspector General's Office, and,
as a result of such discussions, it was agreed that certain modifications to the Special Legislation
would be made by the Commission. On August 6, 1998, the Special Legislation became law.

Draft RFPs

Simultaneously with the filing of the Special Legislation, the Commission, and its
procurement team, developed draft CSO and Wastewater RFPs. It was decided by the Commission's
staff that, while awaiting enactment of the Special Legislation, the Commission could release such
draft RFPs for review and comment by potential proposers. The information gathered from such
comments would be used in developing the final CSO and Wastewater RFPs.

The draft RFPs were advertised in the Central Registry and the Commission's official
newspapers, as well as distributed to firms that provide such services to municipalities. The
Commission sought comments on the draft CSO and Wastewater RFPs from potential proposers.
Any potential proposers who were interested in discussing their comments with the Commission
were invited to attend meetings with the Commission's staff and consultants. The potential proposers
that participated in such meetings were U.S. Filter Operating Services Inc. ("U.S. Filter"), U.S.
Water, Philips Utilities, United Water, and the team of Poseidon, Metcalf & Eddy and PSG. The
information gathered by the Commission from such review of and comment on the draft CSO and
Wastewater RFPs was used in developing the finai RFPs.

Final RFPs

The Commission and its consultants used the information gathered through the review of and
comment on the draft CSO and Wastewater RFPs to develop the final CSO and Wastewater RFPs,

CSO RFP

The CSO RFP requested proposals for the design, construction and operation of the CSO
Abatement System and the Infrastructure Rehabilitation Project.

The CSO RFP included the following: general CSO information, mandatory contract terms,
a procurement process overview, the proposal requirements, the selection criteria, the contract
principles, including schedules thereto, and the minimum technical requirements for the CSO
Abatment System and Infrastructure Rehabilitation Project. The contract principles provided the
general business arrangement to be entered into between the Commission and the selected proposer.
The minimum technical requirements set forth the quality of the CSO Abatment System and
Infrastructure Rehabilitation Project, and, coupled with the sclected proposer's proposal, were used
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to develop the design requirements for the CSO Abatment System and Infrastructure Rehabilitation
Project, which are appended to the main body of the service contract.

Wastewater RFP

The Wastewater RFP requested proposals for the on-site disposal of Plant sludge at a sludge
incinerator to be designed and constructed by the selected proposer. In addition, the Wastewater
RFP requested proposals for disposing of Plant sludge off-site.

The Wastewater RFP included the following: general Plant information, mandatory contract
terms, a procurement process overview, the proposal requirements, the sclection criteria, the contract
principles, including schedules thereto, and the minimum technical requirements for the Plant capital
improvements. The contract principles provided the general business arrangement to be entered into
between the Commission and the selected proposer. The minimum technical requirements set forth
the quality of the capital improvements, and, coupled with the selected proposer's proposal, are to
be used to develop the design requirements for the Plant capital improvements which are appended
to the main body of the service contract.

Evaluation Criteria

The evaluation criteria contained in the CSO RFP and the Wastewater RFP were developed
based on the evaluation criteria utilized by the Springfield Water and Sewer Commission in its
design/build/operate procurement for similar wastewater services. The Springfield Water and Sewer
Commission, prior to the release of its request for proposals for wastewater services, requested that
the Office of the Inspector General review such criteria to determine whether it provided for a fair
and competitive evaluation process. In his 1998 Annual Report, the Inspector General stated:

Springfield Water and Sewer Commission Request for Proposals. The
Office worked closely with the Commission in developing a request
for proposals (RFP) that would ensure genuine competition and
protect the interests of its ratepayers in the long-term privatization of
its wastewater system. In an October 1998 letter, the Office provided
guidance on drafting evaluation criteria that would provide clear
standards to proposers and evaluators as well as an accountable
selection process. The Commission modified its RFP in response to
the Office's comments. In October 1998, the District [sic] issued the
RFP, with a proposal submission deadline of March 2, 1999.

Issuance of RFPs

On February 2, 1999, the Commission issued the Wastewater RFP. On February 12, 1999,
the Commission issued the CSO RFP.
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Notice and Distribution of RFPs

The CSO RFP and the Wastewater RFP were advertised in the Central Register, and in the
Commission's official papers. In addition, fourteen companies who perform such services were
directly notified by the Commission of the availability of such RFPs. 13 companies requested copies
of the CSO RFP. Seventeen companies requested copies of the Wastewater RFP.

Pre-Proposal Meetings

On February 9, 1999, the Commission held a pre-proposal meeting and Plant orientation, in
connection with the Wastewater RFP and the CSO RFP. The meeting was attended by many of the
wastewater industry leaders. The purpose of the pre-proposal meetings was for the Commission to
provide a general overview of the services it was seeking and of the procurement process as well as
to answer any questions a potential proposer might have relating thercto. Potential proposers were
taken on a general orientation tour of the Plant.

Site Visits
CSO

In order for potential proposers to gain knowledge of CSO Abatement System and
Infrastructure Rehabilitation Project, potential proposers were afforded the opportunity to inspect
the sewer collection system.

Wastewater

In order for potential proposers to gain knowledge of the operation of the Plant as well as the
current condition of the Plant and its related components, potential proposers were afforded the
opportunity to conduct individual Plant site visits where they could perform equipment testing as well
as influent and effluent sampling. Three potential proposers scheduled and attended such site visits:

{U.S. Filter on February 8 - February 12, 1999, Aqua Alliance Inc. on February 15 - February 19,
1999 and February 22 - February 26, 1999 and United Water on February 22 - February 26, 1999.
Each potential proposer was provided with the same opportunity to monitor the operations of the
Plant, inspect and test the condition of Plant related equipment and perform influent and effluent
sampling. Such visits are necessary for a potential proposer to effectively prepare its technical and
cost proposals.

Reference Documents and Available Information

The CSO RFP and the Wastewater RFP provided that the Commission would make certain
documents available to potential proposers for review and photo-copying. In addition, each RFP
included a statement that "[t]he Commission will seek to provide additional information requested
by potential Proposers." Moreover, the Commission made available two copy machines and staff in
order that potential proposers could photocopy such reference documents. In making available such
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documents, and indicating it would provide additional information upon request, the Commission was
attempting to ensure that the procurement processes it was conducting were fair and competitive.

Proposals
CSO RFP

On May 17, 1999 the Commission received two proposals in response to the CSO RFP. The
Commission received two proposals in response to the CSO RFP. One proposal was submitted by
U.S. Filter, the other by Modern Continental Construction Co., Inc. and Metcalf & Eddy. At the time
of its proposal submission, Metcalf & Eddy was a subsidiary of Aqua Alliance Inc.

Wastewater RFP

On May 17, 2000, the proposal due date, the Commission received two proposals in response
to the Wastewater RFP, One proposal was submitted by Aqua Alliance Inc., the other proposal was
submitted by U.S. Filter. )

Corporate Status of CSO Proposers

At the time of Proposal Submission U.S. Filter and Aqua Alliance Inc. were separate and
distinct companies. U.S. Filter Corporation (the parent of U.S. Filter), which remained as the
surviving corporation of a merger following a tender offer completed April 23, 1999, was a wholly
owned subsidiary of Vivendi, S.A. Aqua Alliance Inc. was a separate, Delaware corporation, publicly
traded on the American Stock Exchange. Vivendi, S.A. had an interest in Aqua Alliance Inc. as a
beneficial holder of 83% of issued and outstanding shares of Aqua Alliance Inc.

In further support of the distinctiveness of the two proposers, each proposer executed a
statement of non-collusion in accordance with the terms of the CSO RFP.
Corporate Status of Wastewater Proposers

At the time of proposal submission, U.S. Filter and Aqua Alliance Inc. were separate and
distinct companies. U.S. Filter Corporation (the parent of U.S. Filter), which remained as the
surviving corporation of a merger following a tender offer completed April 23, 1999, was a wholly
owned subsidiary of Vivendi, S.A. Aqua Alliance Inc. was a separate, Delaware corporation,
publically traded on the American Stock Exchange. Vivendi, S.A. had an interest in Aqua Alliance
Inc. as a beneficial holder of 83% of the issued and outstanding shares of Aqua Alliance Inc.

In further support of the distinctiveness of the two proposers, each proposer executed a
statement of non-collusion in accordance with the terms of the Wastewater RFP.

Evaluation of CSO and Wastewater Proposals

6 376747.2 018852 SUM




For the CSO Proposals and the Wastewater Proposals, the Chief Procurement Officer
appointed an evaluating committee which consisted of the Commission's Executive Director, Chief
Engineer and Accounting Manager (the "Evaluation Committee"). The Evaluation Committee was
assisted by its legal consultant, Hawkins, Delafield & Wood, and its technical consultant, Malcolm
Pirnie Inc. Subsequent to the receipt of such proposals, the Evaluation Committee determined
whether such proposals were "responsive” to the terms of the respective RFPs, and whether the
proposals and proposers were "responsible” proposals and proposers. Each proposal and proposer
was deemed to be "responsive” and "responsible”. Following such finding, the Evaluation Committee
evaluated each proposal to determine compliance with the applicable minimum evaluation criteria.

CSO Proposals Clarification Sessions

Each proposer submitted responses to the clarification questions submitted by the
Commission on July 26, 1999. In addition, a clarification meeting with the proposers and the
Evaluation Committee was held on August 23, 1999 at which additional questions were submitted
by the Commission to each proposer. All clarification questions and Proposer responses are on file
at the Commission offices. In addition, a transcript of the August 23, 1999 clarification meeting is
also on file at the Commission offices.

Wastewater Proposals Clarification Sessions

Each proposer submitted responses to the clarification questions submitted by the
Commission on June 11, 1999. In addition, a clarification meeting with the proposers and the
Evaluation Committee was held on June 16, 1999 at which additional questions were submitted by
the Commission to each proposer. All clarification questions and Proposer responses are on file at
the Commission offices. In addition, a transcript of the June 16, 1999 clarification meeting is also
on file at the Commission offices.

CSO Proposals Non-Cost Proposal Evaluations

The Evaluation Committee evaluated the Non-Cost/Technical Proposals based on the
comparative evaluation criteria set forth in Section 5 of the CSO RFP. Based on the evaluation of
the Non-Cost/Technical Proposal the proposal submitted by Modern Continental Construction Co.,
Inc. and the proposal submitted by U.S. Filter were each ranked "Advantageous”.

Wastewater Proposals Non-Cost Proposal Evaluations

The Evaluation Committee evaluated the Non-Cost/Technical Proposals based on the
comparative evaluation criteria set forth in Section 5 of the Wastewater RFP. Based on the
evaluation of the Non-Cost/Technical Proposal the proposal submitted by Aqua Alliance Inc. and the
proposal submitted by U.S. Filter were each ranked "Advantageous”.

CSO Proposals Price Proposal Evaluation

7 3767472 018852 SUM




After conducting the evaluation of the Non-Cost/Technical Proposal, the Evaluation
Committee evaluated the Price Proposals. Each Price Proposal was evaluated to determine the life
cycle cost of the capital and operating costs for each proposal, and the total cost of service to the
Commission.

Wastewater Proposals Price Proposal Evaluation

After conducting the evaluation of the Non-Cost/Technical Proposal, the Evaluation
Committee evaluated the Price Proposals. Each Price Proposal was evaluated to determine the life
cycle cost of the capital and operating costs for each proposal, and the total cost of service to the
Commission.

Aqua Alliance Inc. Corporate Position

On August 13, 1999, Vivendi completed a tender offer for the remaining shares of Aqua
Alliance Inc. and took the company private. After the tender offer, Aqua Alliance Inc. became an
indirect wholly owned subsidiary of Vivendi. As of September 1, 1999 the management of Aqua
Alliance Inc.'s operations had been integrated with that of U.S. Filter Operating Services, a subsidiary
of U.S. Filter.

Preliminary Determined Most Advantageous Proposal
CSO Proposals

In accordance with Section 4 of the Special Legislation, on December 6, 1999, the proposal
submitted by U.S. Filter was preliminarily determined to be the most advantageous proposal by the
Chief Procurement Officer.

Wastewater Proposals

In accordance with Section 4 of the Special Legislation, on September 9, 1999, the proposal
submitted by Aqua Alliance Inc. was preliminarily determined to be the most advantageous proposal
by the Chief Procurement Officer.

Contract Negotiations
CSO Design/Build Contract

After the proposal submitted by U.S. Filter was preliminarily determined to be the most
advantageous proposal, the Commission commenced negotiations with the U.S. Filter negotiating
team. Thorough negotiations were undertaken which took in excess of five months, and consisted
of multiple negotiation sessions with redrafting of the CSO Contract being the product of such
sessions.
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Wastewater Service Contract

After the proposal submitted by Aqua Alliance Inc. was preliminarily determined to be the
most advantageous proposal, the Commission commenced negotiations with the Aqua Alliance Inc.
negotiating team. Thorough negotiations were undertaken which took in excess of five months, and
consisted of multiple negotiation sessions with redrafting of the Wastewater Service Contract being
the product of such sessions.

The Aqua Alliance Inc. negotiating team consisted of those Aqua Alliance Inc. employees and
Metcalf & Eddy employees that had prepared the Aqua Alliance Inc. proposal and participated in the
post-submission clarification process. From the beginning of negotiations, it was made very clear by
the Commission that, notwithstanding the acquisition of U.S. Filter Corporation by Vivendi, the
Commission would only negotiate the terms of the Aqua Alliance Inc. proposal with the Aqua
Alliance Inc. negotiating team. The Aqua Alliance Inc. negotiating team stated that it was selected
on its proposal and it would be only negotiating its proposal. This position was further supported
in an October 21, 1999 letter sent to the Commission wherein it was stated by a representative of
Aqua Alliance Inc. that "[r]epresentatives from both Vivendi North America and Aqua Alliance Inc.
have asked me to assure you that we all view honoring our contractual commitments to Lynn not only
as a legal obligation, but also as an essential part of any organizational restructuring”.

DEP Approval

The Massachusetts Department of Environmental Protection, in accordance with its
applicable regulations, reviewed and approved the Wastewater Service Contract. Such approval was
granted on May 3, 2000.
Determination of Most Advantageous Proposal

CSO Proposal

The Commission's Chief Procurement Officer on August 31, 2000 determined, after extensive
negotiations, that the proposal submitted by U.S. Filter was the most advantageous proposal.

Wastewater Proposal

The Commission's Chief Procurement Officer on September 7, 2000 determined, after
extensive negotiations, that the proposal submitted by Aqua Alliance Inc. was the most advantageous
proposal.

Award of Service Contracts

CSO Design/Build Contract
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The CSO Design/Build Contract was awarded to U.S. Filter on September 11, 2000, and was
executed as of October 4, 2000.

Wastewater Service Contract

The Wastewater Service Contract was awarded to Aqua Alliance Inc. on March 23, 2001,
and was executed as of such date.
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EXHIBITS

A Section 4.4.3 of the CSO RFP

B CSO Statements of non-collusion

C CSO and Wastewater pre-proposal conference attendance sheet and meeting transcript
D U.S. Filter's overall sewer separation design concept
E U.S. Filter's cost proposal to assume full risk to eliminate sanitary sewer connections

to the storm water system within the project area and to separate totally the combined
sewer system within the project area

F Appendix 10 of the Wastewater Service Contract - "Outfall Acceptance Tests and
Performance Test Procedures" and the definition of "Design/Build Work"

G Cost comparison analysis
@ H Bid tab information taken from the Roxbury/Jamaica Plain and Chelsea projects
I Wastewater Statements of non-collusion

J Subsection 16.2(F) of the Wastewater Service Contract - "Uncontrollable
Circumstances Costs Stabilization Fund"

K Appendix 2 of the Wastewater Service Contract - "Performance Guarantees”
L IRS Revenue Procedure 97-13

M Section 14.15 of the Wastewater Service Contract - "Material Change in Flows and
Loadings"

N Special Act
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NE\LCQE“ INTEROFFICE
IRNI CORRESPONDENCE

To: Bill Di Tullio, (BOS) ‘ Date: October 26, 2001
Copy: Steve Thayer, (BOS)

From: Michael J. Lukas, (BOS)

Re: Response to Findings 7 & 8, Inspector General Report

LWSC CSO Abatement Project

The following are comments and observations on Findings 7 & 8 of the Office of
Inspector General (the Office) Report on the CSO Abatement Project.

Finding 7. An analysis prepared by Malcolm Pirnie to show that the USFilter design-
build price for the CSO project was lower than competitively bid
construction prices was based on an invalid and misleading cost
comparison,

The Office is referencing the letter sent to Stephen Smith, dated August 31, 2000, subject
regarding Cost Comparisons of the East Lynn CSO Abatement Projects. The information
was created as requested by the LWSC,

When evaluating bids received for the construction of CSO sewer separation projects, it
is generally accepted practice to compare the proposed construction cost on a per linear
foot and per acre basis. The August 31, 2000 letter, referred to in Finding 7, compared
the per linear foot and per acre unit costs of the Commission’s previous sewer separation
projects (SS-1 through SS8-6) to the per linear foot and per acre unit costs derived from
USFilter’s price proposal. Although the linear foot comparison represents a comparison
of dissimilar sewer separation approaches, the per acre comparison is not dependent upon
how the separation is accomplished. In either case, it was determined that USFilter’s unit
prices (average $/lin. fi. and average $/acre) were significantly less than the unit costs
computed for SS-1 through SS-6. The Office focused only on the cost comparison of the
price of pipe installed per linear foot, namely $513 for the six LWSC pipeline projects
(SS1 through SS6) versus $381 for the USFilter proposed pipe installation. It is
acknowledged that the cost per linear foot is not a comparison of similar work and for
that reason the per acre cost comparison was made. The per linear foot analysis was
established to supplement the cost per acre comparison shown in bold at the bottom of
the East Lynn Construction Cost Comparison table that was included with Mr. Smith’s
letter.

It is more pertinent to note that LWSC has spent an average of $60,874 per acre to
perform sewer separation under Contracts SS1 through SS6. By comparison, the
estimated cost per acre for sewer separation under USFilter’s proposal is $36,149.
USFiiter’s approach achieves the same objective at approximately 41% less cost per acre
of service area. It should also be noted that a similar East Lynn Construction Cost
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Comparison was performed (and submitted to the Office) for the Modem Continental
sewer separation proposal. That cost comparison revealed a slight cost savings in pipe
installed (1%), as well as in acres separated (2%). Ultimately, both cost comparisons
showed that the design/build proposals offer a saving to LWSC. The Commission would
experience the $24,725/acre ($60,874/acre versus $36,149/acrea) savings even taking into
account the facts that (1) the Design/Build project is being constructed in heavily
congested residential and commercial areas with hilly terrain, busy neighborhoods and in
areas requiring significant rock excavation and blasting, and (2) the selected
Design/Build firm (rather than the Commission) accepts the liability for successfully
completing the project and eliminating combined sewer overflows. ‘

It should also be pointed out that the Commission had several options for controlling the
CSO’s in East Lynn. The first option was the construction of a consolidation tunnel and
storage/treatment facility in conjunction with sewer separation. This was the
recommended plan developed under the Facility Plan. The cost (in 1990 dollars) was
estimated to range from $68 million to $88.5 M. (It should be noted that this is
equivalent to a range of about $89 to $116 million in year 2000 costs, considering the
increase in the ENR construction cost index that took place during that decade). This
first option would also allow four CSO events per year. The second option was
continuing with the traditional design/bid/build method of sewer separation as discussed
in the cost comparison report. Again, the estimated cost to continue with the traditional
sewer separation approach was $60, 874 per acre. The third option was the USFilter
design/build proposal that offers a lower cost to the Commission, eliminates all CSO
events, meets all requirements of the Clean Water Act, eliminates the ongoing costs of
operative, and maintaining pumping and treatment equipment, and results in a lesser risk
posture for the Commission.

Finding 8. The Office’s cost estimate indicates that USFilter’s $47 million design-
build price is approximately $22 million higher than the cost of similar
work performed under competitively bid contracts.

Malcolm Pimie offers the following responses to Finding 8:

» Malcolm Pirnie was unable to duplicate the unit costs established by the Office in
Table 7. However, it appears that the Office may have taken the lowest bid price
from six LWSC conventional design/bid/build sewer separation projects (SS1 through
SS6) and applied the Engineering News Record (ENR) Construction Cost Index to
project the price to present day costs. As an example of the different cost estimating
approaches, Malcolm Pimie’s most probable unit cost for 8” pipe (sewer PVC)
resulted in $51.00 per linear foot using the same SS1-SS6 data. By contrast, the
Office derived a unit price of $38.20 for this item,

» In performing an engineer’s most probable cost estimate using actual bid tabulations,
the three lowest bid unit prices are typically utilized. When reviewing the unit bid
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prices to establish an estimated cost, unbalanced unit prices must be discarded. For

example, if the contractor lists gravel at the unreasonably low price of $0.01 per cubic

yard, those prices are discarded and the other reasonable unit prices are used.

In reviewing the bid tabulations for SS1 through SS6, one can readily conclude that

some contractors under bid the unit prices for certain items, (i.e. small diameter sewer

pipe, gravel sub base, etc.). It is a common practice for general contractors to
unbalance their bids in regards to where they allocate costs for profit and overhead.

The Office’s estimate apparently did not recognize instances of unbalancing in the

SS1 through SS6 bid prices.

>  Another reason for low bid prices for individual items is the conditions and the speed
at which certain items can be installed. For example, in contracts SS1 through SS6,
the small diameter sewer pipe was being installed in conjunction with the installation
of large diameter drain pipe. In reviewing the project, the contractors projected that
some of the sewer pipe could be installed more economically by using the same
trench already excavated for the drain pipe, or that the roadway was so torn up that
the installation of the sewer pipe could be performed easily and at lesser cost.

# Some of the unit prices listed by the Office in Table 7 can be experienced in today’s
market, but are generally not applicable to the USFilter project in East Lynn. The
unit prices used by the Office are more representative of larger sewer projects in rural
areas where the contractors have open spaces to move equipment and stockpile
material. One would also expect higher production in the installation of new sewer
pipeline when there are shallow excavations and minimal utilities for the contractor to
contend with. Such comparatively lower prices were experienced in the bids for the
Sewerage Works Improvements Project, Foster Pond Area, Andover, Massachusetts,
earlier this year.

» Malcolm Pimie used an engineer’'s most probable cost estimating approach to

establish unit prices for the items in Table 7 by utilizing bid prices from two projects

that are similar in condition to the East Lynn CSO Abatement Project. Both projects
were bid earlier this year and are located in Roxbury/Jamaica Plain and in Chelsea.

Both projects had sewer and drain pipeline installations in heavily urbanized areas

with ledge, obstacles such as buried railroad tracks, and congested residential and

commercial streets. Malcolm Pimie found that some unit prices were higher, some

approximately equal, and some a little less than those listed by the Office in Table 7.

However, the net result of the engineer’s most probable cost estimate was $36.3

million, substantially more than that established by the Office, but quite comparable

to the $38.8 million proposed by USFilter.

Malcolm Pirnie concluded that the cost for the items listed in Table 7 could be as low

as $20 million, but only if the project was constructed in a rural setting with little

congestion, low traffic volume, little rock or ledge, and few utility conflicts. For
situations more representative of East Lynn, such as Chelsea, Roxbury and Jamaica

Plain however, $36.3 million is a realistic mid-range estimate for costs which might

be proposed by contractors. It should be noted that we have made no attempt to

increase the $36.3 million estimate to include the cost of other services for which the
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design/build general contractor is responsible, such as the liability of the contractor to
eliminate all CSO’s at the designated outfalls. Although no detailed attempt has been
made to estimate the high end of the range of this scope of work, it is our opinion the
cost might be as high as $50 million if it were located in very congested traffic and
utility areas such downtown Boston.

» Regardless of any assumptions, or comparisons with other projects, or interpretations
of data, or other methodologies for cost estimating (all as summarized in the
preceding bullets), the overriding fact remains that the primary sewer separation
objective of the design/build project has been achieved at a significantly lesser cost
per acre than was experienced on contracts SS-1 through SS-6. Finally, liability to
satisfy the Clean Water Act, CSO policy and requirements of the Commission’s
Second Modified Consent Order belong to the Design/Build Firm where the risk
would have resided with